




















 

 

 
APPENDIX D 

SELECTED MODIFIED PROVISIONS FROM ORDINANCES RELATING TO 
PRIOR FIRST LIEN OBLIGATIONS AND PRIOR SUBORDINATE LIEN OBLIGATIONS 

SECTION : Definitions.  The following definitions are provided: 

  City-shall mean the City of Austin, Texas, located in the Counties of Travis and Williamson. 

  Electric Light and Power System-shall mean all facilities and plants currently owned, operated and maintained 
by the City, wholly or partially in participation with others, for the generation, transmission, supply and distribution of electrical 
energy and power, together with all future extensions, improvements, replacements and additions thereto, and all replacements 
thereof; provided that, notwithstanding the foregoing, and to the extent now or hereafter authorized or permitted by law, the term 
“Electric Light and Power System” shall not include facilities of any kind (including any electric power generating and 
transmission facilities) which are declared not to be a part of the Electric Light and Power System and which are acquired or 
constructed by the City, or in participation with others, with the proceeds from the issuance of “Special Facilities Bonds,” which 
are hereby defined as being special revenue obligations of the City which are not Prior Lien Bonds, Subordinate Lien Bonds or 
Separate Lien Obligations but which are payable from and secured by other liens on and pledges of any revenues, sources or 
payments not pledged to the payment of the Prior Lien Bonds, the Subordinate Lien Bonds or Separate Lien Obligations 
including, but not limited to, special contract revenues or payments received from any other legal entity in connection with such 
facilities. 

  Fiscal Year-shall mean the twelve month period used by the City in connection with the operation of the 
Systems which may be any twelve consecutive month period established by the City. 

Government Obligations-shall mean direct obligations of the United States of America, including obligations 
the principal of and interest on which are unconditionally guaranteed by the United States of America, which may be United 
States Treasury obligations such as its State and Local Government Series, and which may be in book-entry form. 

Gross Revenues-shall mean, with respect to the Electric Light and Power System or the Waterworks and Sewer 
System, all income, receipts and revenues of every nature derived or received from the operation and ownership (excluding 
refundable meter deposits, restricted gifts and grants and proceeds derived from the sale or other disposition of all or part of the 
City’s participating interest in the South Texas Project and revenues, sources or payment from facilities acquired or constructed 
with “Special Facilities Bonds”) of the respective system, including earnings and income derived from the investment or deposit 
of moneys in any special funds or accounts created and established by the City for the payment and security of the Prior Lien 
Bonds or the Subordinate Lien Bonds or Separate Lien Obligations. 

Maintenance and Operating Expenses-shall mean, with respect to the Electric Light and Power System or the 
Waterworks and Sewer System, all current expenses of operating and maintaining the respective system, including all salaries, 
labor, materials, repairs and extensions necessary to render efficient service; provided, however, that only such repairs and 
extensions, as in the judgment of the City Council, reasonably and fairly exercised, are necessary to maintain the operations and 
render adequate service to the City and the inhabitants thereof, or such as might be necessary to meet some physical accident or 
condition which would otherwise impair the Prior Lien Bonds or the Subordinate Lien Bonds shall be deducted in determining 
“Net Revenues.”  Depreciation shall never be considered as an expense of Maintenance and Operation.  Maintenance and 
Operating Expenses shall include payments under contracts for the purchase of power and energy, water supply or other 
materials, goods or services for the Systems to the extent authorized by law and the provisions of such contract. 

  Net Revenues-shall mean, with respect to the Electric Light and Power System or the Waterworks and Sewer 
System, Gross Revenues of the respective system after deducting the system’s Maintenance and Operating Expenses. 

  Outstanding-shall mean with respect to Bonds, as of the date of determination, all Bonds theretofore issued 
and delivered under this Ordinance, except:(i) those Bonds canceled by the Paying Agent/Registrar or delivered to the Paying 
Agent/Registrar for cancellation; (ii) those Bonds for which payment has been duly provided by the City in accordance with the 
provisions of Section 27 hereof; and(iii) those Bonds that have been mutilated, destroyed, lost, or stolen and replacement Bonds 
have been registered and delivered in lieu thereof as provided in Section 30 hereof. 

  Prior Lien Bonds-shall mean the outstanding revenue bonds of those issues or series identified as follows: 
(i) City of Austin, Texas, Combined Utility Systems Revenue Refunding Bonds, Series 1990B,” dated February 1, 1990, (ii) “City 
of Austin, Texas, Combined Utility Systems Revenue Refunding Bonds, Series 1992,” dated March 1, 1992, (iii) “City of Austin, 
Texas, Combined Utility Systems Revenue Refunding Bonds, Series 1992A,” dated May 15, 1992, (iv) “City of Austin, Texas, 



 

 

Combined Utility Systems Revenue Refunding Bonds, Series 1993,” dated January 15, 1993,(v) “City of Austin, Texas, Combined 
Utility Systems Revenue Refunding Bonds, Series 1993A,” dated June 1, 1993,  (vi) “City of Austin, Texas, Combined Utility 
Systems Revenue Refunding Bonds, Series 1994,” dated September 1, 1994, (vii) “City of Austin, Texas, Combined Utility 
Systems Revenue Refunding Bonds, Series 1995,” dated June 1, 1995, (viii) “City of Austin, Texas, Combined Utility Systems 
Revenue Refunding Bonds, Series 1996A,” dated August 1, 1996, (ix) “City of Austin, Texas, Combined Utility Systems Revenue 
Refunding Bonds, Series 1996B,” dated August 1, 1996, (x) “City of Austin, Texas, Combined Utility Systems Revenue Refunding 
Bonds, Series 1997,” dated August  1, 1997, (xi) “City of Austin, Texas, Combined Utility Systems Revenue Refunding Bonds, 
Series 1998,” dated July 1, 1996, and (xii) “City of Austin, Texas, Combined Utility Systems Revenue Refunding Bonds, Series 
1998A,” dated August 1, 1997. 

  Subordinate Lien Bonds-shall mean the outstanding revenue bonds of those series designated (i) “City of 
Austin, Texas, Subordinate Lien Revenue Bonds, Series 1994,” dated March 1, 1994, (ii) “City of Austin, Texas, Combined Utility 
System Subordinate Lien Revenue Bonds, Series 1998,” dated August 1, 1998, (iii) “City of Austin, Texas, Subordinate Lien 
Revenue Refunding Bonds, Series 1998,” dated October 1, 1998 and (iv) “City of Austin, Texas, Subordinate Lien Revenue 
Refunding Bonds, Series 1998A,” dated October 1, 1998. 

  Required Reserve-shall mean the amount required to be accumulated and maintained in the Reserve Fund 
under the provisions of Section 15 hereof. 

  Separate Lien Obligations-shall mean (a) those obligations hereafter (i) issued or incurred by the City payable 
solely from the Net Revenues of either the Electric Light and Power System or the Net Revenues of the Waterworks and Sewer 
System, but not both, (ii) incurred pursuant to express charter or statutory authority heretofore or hereafter adopted or enacted 
and (iii) which by the terms of the ordinance authorizing their issuance or the incurring of the obligation provide for payments to 
be made by the City for the retirement or payment thereof to be secured solely by a lien on and pledge of the Net Revenues of the 
Electric Light and Power System or the Net Revenues of the Waterworks and Sewer System, but not both, of equal dignity with 
the lien on and pledge of said Net Revenues securing the payment of the Subordinate Lien Bonds and (b) those contractual 
obligations of the City heretofore incurred payable solely from and secured by a lien on and pledge of the Net Revenues of the 
Water and Sewer System and securing the payment of certain outstanding contract revenue bonds more specifically identified in 
Exhibit B. 

  South Texas Project-shall mean the City’s ownership interest in two nuclear steam electric generating units and 
related land and facilities, as more particularly defined in the South Texas Project Participation Agreement effective as of 
December 1, 1973, as amended. 

  Systems-shall mean collectively the Electric Light and Power System and the Waterworks and Sewer System. 

  Waterworks and Sewer System-means all properties, facilities and plants currently owned, operated and 
maintained by the City for the supply, treatment and transmission of treated potable water and the collection, treatment and 
disposal of water-carried wastes, together with all future extensions, improvements, replacements and additions thereto; provided, 
however, that notwithstanding the foregoing, and to the extent now or hereafter authorized or permitted by law, the term 
“Waterworks and Sewer System” shall not include facilities of any kind which are declared not to be a part of the Waterworks and 
Sewer System and which are acquired or constructed by or on behalf of the City with the proceeds from the issuance of “Special 
Facilities Bonds,” which are hereby defined as being special revenue obligations of the City which are not Prior Lien Bonds, 
Subordinate Lien Bonds or Separate Lien Obligations but which are payable from and secured by other liens on and pledges of 
any revenues, sources or payments, not pledged to the payment of Prior Lien Bonds, the Subordinate Lien Bonds or Separate 
Lien Obligations including, but not limited to, special contract revenues or payments received from any other legal entity in 
connection with such facilities. 

SECTION  Pledge.  (a)  Electric Light and Power System.  Subject only to the prior lien on and pledge of the Net 
Revenues of the Electric Light and Power System for the payment and security of the Prior Lien Bonds, the City hereby 
covenants and agrees that the Net Revenues of the Electric Light and Power System, with the exception of those in excess of the 
amounts required for the payment and security of the Subordinate Lien Bonds and the Separate Lien Obligations, shall be and are 
hereby irrevocably pledged, equally and ratably, to the payment of the principal of and interest on the  Subordinate Lien Bonds 
and Additional Subordinate Lien Bonds, if issued, and to satisfy amounts required for the payment of Separate Lien Obligations, if 
issued or incurred, and the pledge of the Net Revenues of the Electric Light and Power System herein affirmed and made for the 
payment and security of the Subordinate Lien Bonds and Separate Lien Obligations, if issued, shall constitute a lien on the Net 
Revenues of the Electric Light and Power System in accordance with the terms and provisions hereof, subject and subordinate 
only to the lien and pledge securing the payment of the Prior Lien Bonds. 

(b)  Waterworks and Sewer System.  Subject only to the prior lien on and pledge of the Net Revenues of the Waterworks 
and Sewer System for the payment and security of the Prior Lien Bonds, the City hereby covenants and agrees that the Net 



 

 

Revenues of the Waterworks and Sewer System, with the exception of those in excess of the amounts required for the payment 
and security of the Subordinate Lien Bonds and the Separate Lien Obligations, shall be and are hereby irrevocably pledged, 
equally and ratably, to the payment of the principal of and interest on the  Subordinate Lien Bonds and Additional Subordinate 
Lien Bonds, if issued, and to satisfy amounts required for the payment of Separate Lien Obligations now outstanding and 
hereafter issued or incurred, and the pledge of the Net Revenues of the Waterworks and Sewer System herein affirmed and made 
for the payment and security of the Subordinate Lien Bonds and Separate Lien Obligations now outstanding and hereafter issued, 
shall constitute a lien on the Net Revenues of the Waterworks and Sewer System in accordance with the terms and provisions 
hereof, subject and subordinate only to the lien and pledge securing the payment of the Prior Lien Bonds. 

SECTION : Rates and Charges.  For the benefit of the Holders and in addition to all provisions and covenants in 
the laws of the State of Texas and in this Ordinance, the City hereby expressly stipulates and agrees, while any of the Subordinate 
Lien Bonds are outstanding, to establish and maintain rates and charges for facilities and services afforded by the Electric Light 
and Power System and the Waterworks and Sewer System to provide Gross Revenues in each Fiscal Year from each System 
sufficient: 

(1) To pay the respective Maintenance and Operating Expenses thereof, 

(2) To provide amounts required to establish, maintain or restore, as the case may be, a required 
balance in any reserve or contingency fund created for the payment and security of Separate Lien Obligations, 

(3) To produce combined Net Revenues of the Systems sufficient to pay the amounts required 
to be deposited in any reserve or contingency fund created for the payment and security of the Prior Lien 
Bonds, the Subordinate Lien Bonds, and other obligations or evidences of indebtedness issued or incurred that 
are payable only from and secured solely by a lien on and pledge of the combined Net Revenues of the 
Systems, and 

(4) To produce combined Net Revenues of the Systems (after satisfaction of the amounts 
required to be paid in 2 and 3 above) equal to at least the sum of (i) 1.25 times the annual principal and interest 
requirements (or other similar payments) for the then outstanding Prior Lien Bonds and Separate Lien 
Obligations and (ii) 1.10 times the total annual principal and interest requirements (or other similar payments) 
for the then outstanding Subordinate Lien Bonds and all other indebtedness (except Prior Lien Bonds and 
Separate Lien Obligations) payable only from and secured solely by lien on and pledge of the Net Revenues of 
the Systems, either or both. 

SECTION : Electric Light and Power System Fund.  The City hereby covenants and agrees that the Gross 
Revenues of the Electric Light and Power System shall be deposited, as collected, into a separate account maintained with a 
depository bank of the City and known as the “Electric Light and Power System Fund” (herein called the “Electric Fund”) and 
such revenues of the Electric Light and Power System shall be kept separate and apart from all other funds of the City.  All 
revenues deposited in the Electric Fund shall be pledged and appropriated to the extent required for the following uses and in the 
order of precedence shown: 

FIRST:  To the payment of all necessary and reasonable Maintenance and Operating 
Expenses of the Electric Light and Power System, as defined herein or required by statute to be a first charge 
on and claim against the Gross Revenues thereof. 

SECOND: To the payment of the amounts required to be deposited in the special funds or 
accounts created for the payment and security of the Prior Lien Bonds. 

THIRD:  To the payment of the amounts required to be deposited in the Reserve Fund to 
establish and maintain the Required Reserve in accordance with the provisions of this Ordinance or any other 
ordinance relating to obligations for which the Reserve Fund was created and established to pay. 

FOURTH: To the payment of the amounts required to be deposited in the Interest and 
Redemption Fund created and established for the payment of principal of and interest on the Subordinate Lien 
Bonds as the same becomes due and payable and the payment of Separate Lien Obligations secured by a lien 
on and pledge of the Net Revenues of the Electric Light and Power System. 

Any Net Revenues remaining in the Electric Fund after satisfying the foregoing payments, or making adequate and 
sufficient provision for the payment thereof, may be appropriated and used for any other City purpose now or hereafter permitted 
by law. 



 

 

SECTION : Water and Sewer System Fund.  The City hereby covenants and agrees that Gross Revenues of the 
Waterworks and Sewer System shall be deposited, as collected, into a separate account maintained with a depository bank of the 
City and known as the “Water and Sewer System Fund” (herein called the “Water and Sewer Fund”) and such revenues of the 
Waterworks and Sewer System shall be kept separate and apart from all other funds of the City.  All revenues deposited in the 
Water and Sewer Fund shall be pledged and appropriated to the extent required for the following uses and in the order of 
precedence shown: 

FIRST:  To the payment of all necessary and reasonable Maintenance and Operating 
Expenses of the Waterworks and Sewer System, as defined herein or required by statute to be a first charge on 
and claim against the Gross Revenues thereof. 

SECOND: To the payment of the amounts required to be deposited in any special funds or 
accounts created for the payment and security of the Prior Lien Bonds. 

THIRD:  To the payment of the amounts required to be deposited in the Reserve Fund to 
establish and maintain the Required Reserve in accordance with the provisions of this Ordinance or any other 
ordinance relating to obligations for which the Reserve Fund was created and established to pay. 

FOURTH: To the payment of the amounts required to be deposited in the Interest and 
Redemption Fund created and established for the payment of principal of and interest on the Subordinate Lien 
Bonds as the same becomes due and payable and the payment of Separate Lien Obligations secured by a lien 
on and pledge of the Net Revenues of the Waterworks and Sewer System. 

Any Net Revenues remaining in the Water and Sewer Fund after satisfying the foregoing payments, or making adequate 
and sufficient provision for the payment thereof, may be appropriated and used for any other City purpose now or hereafter 
permitted by law. 

SECTION : Reserve Fund. (a) In connection with the issuance of the Prior Lien Bonds and Subordinate Lien 
Bonds, the City agrees and covenants to keep and maintain with its depository bank a separate and special fund known as the 
"Combined Pledge Revenue Bond Common Reserve Fund" (the "Reserve Fund") for the purpose of accumulating and 
maintaining funds as a reserve for the payment of the Prior Lien Bonds and Subordinate Lien Bonds in an amount (the "Required 
Reserve") equal to the average annual requirement (calculated on a calendar year basis) for the payment of principal of and 
interest (or other similar payments) on all outstanding Prior Lien Bonds and Subordinate Lien Bonds, as determined on (i) the 
date of the initial deposit of a Financial Commitment (hereinafter defined) to the Reserve Fund or (ii) the date one or more rating 
agencies announces the rating of the insurance company or association providing the Financial Commitment for the Reserve Fund 
falls below the minimum requirement noted below, whichever date is the last to occur.  All funds deposited in the Reserve Fund 
(excluding earnings and income derived or received from deposits or investments which, subject to the limitations hereinafter 
specified, may be withdrawn and transferred from the Reserve Fund) shall be used solely for the payment of the principal of and 
interest on the Prior Lien Bonds and the Subordinate Lien Bonds on a pro rata basis, when (whether at maturity, upon mandatory 
redemption prior to maturity or any interest payment date) and to the extent other funds available for such purpose are 
insufficient, and, in addition, may be used to retire the last of the Prior Lien Bonds or Subordinate Lien Bonds outstanding. 

The total amount required to be accumulated and maintained in the Reserve Fund is $106,790,235.15 (the Required 
Reserve), which amount is equal to or greater than the average annual requirement (calculated on a calendar year basis) for the 
payment of principal of and interest (or other similar payments) on all outstanding Prior Lien Bonds and Subordinate Lien Bonds 
as determined on the date of the initial deposit of a Financial Commitment (hereinafter defined) to the Reserve Fund. 

[Currently, the Required Reserve is fully funded with Financial Commitments of Financial Security Assurance Inc. in the 
amounts of $30,000,000 (the Initial Financial Commitment acquired) and $76,790,325.15 (an additional Financial Commitment 
acquired on or about August 31, 2004).] 

When and so long as the money and investments, or Financial Commitments, are on deposit to the credit of the Reserve 
Fund in an amount equal to or exceeding the Required Reserve, no deposits need be made to the credit of the Reserve Fund; but 
when and if the Reserve Fund at any time contains less than the Required Reserve, the City covenants and agrees to cure the 
deficiency in the Required Reserve within twelve (12) months from the date the Required Reserve deficiency occurred with 
available Net Revenues in the Electric Fund and the Water and Sewer Fund, and the City hereby covenants and agrees that, 
subject only to payments required for the payment of principal of and interest on the Prior Lien Bonds and the establishment and 
maintenance of the special funds (other than the Reserve Fund) created for the payment and security thereof, all Net Revenues 
remaining in the Electric Fund and the Water and Sewer Fund shall be applied and appropriated and used to establish and 
maintain the Required Reserve and to cure any deficiency in such amount as required by the terms of this Ordinance and any 
other ordinance pertaining to obligations the payment of which are secured by the Required Reserve. During such time as the 



 

 

Reserve Fund contains the total Required Reserve, the City may, at its option, withdraw all surplus in the Reserve Fund in excess 
of the Required Reserve and deposit such surplus in the "Interest and Redemption Fund" created and established for the payment 
and redemption of the Subordinate Lien Bonds while the same remain outstanding and, at such time as the Subordinate Lien 
Bonds are no longer outstanding, such surplus may be deposited in the Bond Fund. 

Notwithstanding any provision contained herein to the contrary, the Required Reserve may be funded, in whole or in 
part, by depositing to the credit of the Reserve Fund (i) cash, (ii) investments, and (iii) one or more Financial Commitments.  The 
term Financial Commitments means an irrevocable and unconditional policy of bond insurance or surety bond in full force and 
effect issued by an insurance company or association duly authorized to do business in the State of New York and the State of 
Texas and with financial strength meeting the requirements below. Such insurance policy or surety bond shall  provide for 
payment thereunder of moneys when other funds available to the payment of the Prior Lien Bonds or Subordinate Lien Bonds, or 
both, in the interest and sinking fund maintained for the payment of the Prior Lien Bonds or Subordinate Lien Bonds, or both, is 
insufficient on a  payment date when interest or principal, or both,  is due and payable for such obligations. 

The financial strength of the insurance company or association providing the Financial Commitment must be rated on 
the date of the deposit of the Financial Commitment to be credit of the Reserve Fund in the highest rating category by Moody’s 
Investors Service, Inc., Standard & Poor’s Ratings Services and Fitch Ratings and, if rated, by A.M. Best .  In the event the rating 
of the financial strength of a provider of a Financial Commitment falls below (i) “Aa2” by Moody’s Investors Service, Inc., (ii) 
“AA” by Standard & Poor’s Ratings Services, (iii) “AA” by Fitch Ratings or (iv) if applicable, “A+” by A.M. Best, the City will be 
required to replace the Financial Commitment with (a) cash and Authorized Securities or (b) a substitute Financial Commitment 
issued by an insurance company or association that satisfies the ratings requirements summarized above in this paragraph (but in 
no event less than the ratings described in clauses (i), (ii), (iii) and (iv) of this sentence.). 

Notwithstanding any provision herein to the contrary, the City may at any time substitute one or more Financial 
Commitments for the cash and securities deposited to the credit of the Reserve Fund, and following the substitution of one or 
more Financial Commitments for cash and securities held in the Reserve Fund, the cash and securities released from the Reserve 
Fund, net of costs incurred with respect to the initial substitution of the Financial Commitment, shall be deposited to the credit of 
one or more special accounts maintained on the books and records of the City and expended only to pay, discharge and defease 
Prior Lien Bonds and Subordinate Lien Bonds in a manner that reduces the principal amount and Maturity Amount of 
outstanding Prior Lien Bonds and Subordinate Lien Bonds. 

(b) Initial Financial Commitment.  As permitted in paragraph (a) above, the City has determined to acquire initially a 
Financial Commitment for the Reserve Fund with coverage in the maximum amount of $30,000,000 to fund in part the Required 
Reserve from Financial Security Assurance Inc., a New York domiciled insurance company (hereinafter referred to as "FSA").  In 
accordance with FSA's terms for the issuance of a “Municipal Bond Debt Service Reserve Insurance Policy” (the “Reserve 
Policy”), an Insurance Agreement by and between the City and FSA has been submitted to the City for approval and execution, 
and such Insurance Agreement, substantially in the form and content of Exhibit A attached  hereto, is hereby approved and 
authorized to be executed by the City Manager and such Insurance Agreement, as executed and delivered by the City Manager, 
shall be deemed the Insurance Agreement herein approved by the City Council and authorized for execution. 

To the extent the City should make a draw under the Reserve Policy, the City acknowledges and agrees the repayment of 
“Policy Costs,” as defined in the Insurance Agreement, shall constitute a payment of an amount required to be deposited in the 
Reserve Fund to establish and maintained the Required Reserve, and insofar as the priority of uses of the revenues of (i) Electric 
Light and Power System and (ii) the Waterworks and Sewer System, such Policy Costs shall be entitled to the same priority of 
payment identified in the Prior Lien Bond Ordinances for payments required to be deposited in the Reserve Fund to establish and 
maintain the Required Reserve. 

SECTION : Interest and Redemption Funds.  For purposes of providing funds to pay the principal of and interest 
on the Prior Lien Bond or the Subordinate Lien Bonds, as the case may be,  as the same becomes due and payable (whether at 
maturity or upon redemption), the City agrees to maintain at a depository bank of the City a separate and special account or fund 
known as the “City of Austin Interest and Redemption Fund” (the “Interest and Redemption Fund”). 

The City covenants that there shall be deposited into said Fund prior to each interest and principal payment date for the 
Prior Lien Bonds and for the Subordinate Lien Bonds from the Net Revenues in the Electric Fund and the Water and Sewer 
Fund amounts equal to one hundred per centum (100%) of the amount required to fully pay the interest on and principal then 
due and payable on the Prior Lien Bonds and the Subordinate Lien Bonds, as the case may be, such deposits to pay principal at 
maturity or redemption, as the case may be, and accrued interest to be made in substantially equal monthly installments on or 
before the 14th day of each month, beginning on or before the 14th day of the month.  If the Net Revenues in the Electric Fund 
and the Water and Sewer Fund in any month are then insufficient to make the required payments into the Interest and 
Redemption Fund, then the amount of any deficiency in the payment shall be added to the amount otherwise required to be paid 
into the Interest and Redemption Fund in the next month. 



 

 

The monthly deposits to the Interest and Redemption Fund for the payment of principal and interest on the Prior Lien 
Bonds and the Subordinate Lien Bonds shall continue to be made as hereinabove provided until such time as (i) the total amounts 
on deposit in the respective Interest and Redemption Fund and Reserve Funds is equal to the amount required to pay all 
outstanding indebtedness (principal and interest) for which said Funds were created and established or (ii) the Prior Lien Bonds or 
Subordinate Lien Bonds, as the case may be,  are no longer Outstanding. 

Accrued interest and premium, if any, received from the purchasers of the Bonds shall be deposited to the credit of the 
Interest and Redemption Fund and taken into consideration and reduce the amount of the monthly deposits hereinabove required 
to be deposited in the Interest and Redemption Fund from the Net Revenues of the Systems. 

SECTION : Investment of Certain Funds.  (a) Money in any Fund required to be maintained pursuant to this 
Ordinance may, at the option of the City, be placed in time deposits or certificates of deposit secured by obligations of the type 
hereinafter described, or be invested, including investments held in book-entry form, in direct obligations of the United States of 
America, obligations guaranteed or insured by the United States of America, which, in the opinion of the Attorney General of the 
United States, are backed by its full faith and credit or represent its general obligations, or invested in indirect obligations of the 
United States of America, including, but not limited to, evidences of indebtedness issued, insured or guaranteed by such 
governmental agencies as the Federal Land Banks, Federal Intermediate Credit Banks, Banks for Cooperatives, Federal Home 
Loan Banks, Government National Mortgage Association, United States Postal Service, Farmers Home Administration, Federal 
Home Loan Mortgage Association, Small Business Administration, Federal Housing Association, or Participation Certificates in 
the Federal Assets Financing Trust; provided that all such deposits and investments shall be made in such a manner that the 
money required to be expended from any Fund will be available at the proper time or times.  Such investments (except State and 
Local Government Series investments held in book entry form, which shall at all times be valued at cost) shall be valued in terms 
of current market value within 45 days of the close of each Fiscal Year.  All interest and income derived from deposits and 
investments in the Interest and Redemption Fund immediately shall be credited to, and any losses debited to, the Interest and 
Redemption Fund.  All interest and interest income derived from deposits in and investments of the Reserve Fund shall, subject 
to the limitations provided in Section 14 hereof, be credited to and deposited in the Interest and Redemption Fund. 

All such investments with respect to the Interest and Redemption Fund and Reserve Fund shall be sold promptly when 
necessary to prevent any default in connection with the Subordinate Lien Bonds and, with respect to the Reserve Fund, to prevent 
any default in connection with the Prior Lien Bonds. 

(b) Money in all Funds required to be maintained by this Ordinance, to the extent not invested, shall be secured in 
the manner prescribed by law for securing funds of the City. 

SECTION : Obligations of Inferior Lien and Pledge.  The City hereby reserves the right to issue obligations 
payable from and secured by a lien on and pledge of the Net Revenues of the Systems, either or both, junior and subordinate to 
the lien and pledge securing the payment of the Subordinate Lien Bonds, as may be authorized by the laws of the State of Texas. 

SECTION : Maintenance and Operation-Insurance. The City shall maintain the Systems in good condition and 
operate each in an efficient manner and at reasonable cost.  So long as any Bonds are Outstanding, the City agrees to maintain 
insurance, for the benefit of the Holders of the  Bonds, on the Systems of a kind and in an amount which usually would be carried 
by municipal corporations engaged in a similar type of business.  Nothing in this Ordinance shall be construed as requiring the 
City to expend any funds derived from sources other than the operation of the Systems, but nothing herein shall be construed as 
preventing the City from doing so. 

SECTION : Sale, Lease or Disposal of System Property.  To the extent and in the manner provided by law, the 
City can sell, exchange or otherwise dispose of property and facilities constituting part of the System at any time and from time to 
time, provided such sale or exchange of property or facilities does not impede the operations of the System. In the event the 
property, facilities or assets of the System sold or exchanged represents more than 5% of the total assets of the System, the City 
agrees to notify the rating agencies then rating the Prior Lien Bonds, Subordinate Lien Bonds and Separate Lien Obligations and 
bond insurance companies insuring the Prior Lien Bonds, Subordinate Lien Bonds and Separate Lien Obligations of such sale, 
exchange or disposal of property and facilities. Prior to the sale or exchange of any assets or properties representing more than 5% 
of the total assets of the System being completed, a written response shall be obtained from the rating agencies then rating the 
Prior Lien Bonds, Subordinate Lien Bonds and Separate Lien Obligations to the effect that such sale or exchange of such assets or 
properties in and of itself will not result in a rating category change of the ratings then assigned on such obligations. Furthermore, 
the City to the extent and in the manner provided by law may lease, contract, or grant licenses for the operation of, or make 
arrangements for the use of, or grant easements or other rights to the properties and facilities of the System, provided such lease, 
contract, license, arrangement, easement or right does not impede or disrupt the operations of the System. The proceeds of any 
such sale, exchange or disposal of property or facilities shall be deposited to the credit of a special Fund or Account, and funds 
deposited to the credit of such Fund or Account shall be used either (i) to acquire other property necessary or desirable for the 
safe or efficient operation of the System, or (ii) to redeem, defease or retire Prior Lien Bonds, Subordinate Lien Bonds or Separate 



 

 

Lien Obligations. 

SECTION : Records and Accounts.  The City hereby covenants and agrees that so long as any of the Bonds or any 
interest thereon remains Outstanding, it will keep and maintain separate and complete records and accounts pertaining to the 
operations of the Waterworks and Sewer System and the Electric Light and Power System in which complete and correct entries 
shall be made of all transactions relating thereto, as provided by Article 1113, V.A.T.C.S.  The Holders of any Bonds or any duly 
authorized agent or agents of such Holders shall have the right at all reasonable times to inspect such records, accounts and data 
relating thereto, and to inspect the respective Systems and all properties comprising same.  The City further agrees that following 
the close of each Fiscal Year, it will cause an audit of such books and accounts to be made by an independent firm of Certified 
Public Accountants.  Each such audit, in addition to whatever other matters may be thought proper by the Accountant, shall 
particularly include the following: 

(a) A detailed statement of the income and expenditures of the Electric Light and Power System 
and of the Waterworks and Sewer System for such Fiscal Year. 

(b) A balance sheet for the Electric Light and Power System and the Waterworks and Sewer 
System as of the end of such Fiscal Year. 

(c) The Accountant’s comments regarding the manner in which the City has carried out the 
requirements of this Ordinance and any other ordinance authorizing the issuance of Prior Lien Bonds or 
Subordinate Lien Bonds and his recommendations for any changes or improvements in the operations, records 
and accounts of the respective Systems. 

(d) A list of insurance policies in force at the end of the Fiscal Year covering the properties of 
the respective Systems, setting out as to each policy the amount thereof, the risk covered, the name of the 
insurer and the policy’s expiration date. 

Expenses incurred in making an annual audit of the operations of the Systems are to be regarded as Maintenance and 
Operating Expenses of the respective Systems and paid on a pro rata basis or as otherwise determined by the City from available 
revenues in the Electric Fund and Water and Sewer Fund, either or both.  Copies of each annual audit shall be furnished to the 
Executive Director of the Municipal Advisory Council of Texas at his office in Austin, Texas, the Texas Water Development 
Board, Attention: Executive Administrator, State Water Pollution Control Revolving Fund and, upon request, to the original 
purchaser of any series of Subordinate Lien Bonds.  The audits herein required shall be made within 120 days following the close 
of each Fiscal Year insofar as is possible. 

SECTION : Deficiencies; Excess Net Revenues.  (a) If on any occasion there shall not be sufficient Net Revenues 
of the Systems to make the required deposits into the Interest and Redemption Fund and the Reserve Fund, then such deficiency 
shall be cured as soon as possible from the next available Net Revenues of the Systems, or from any other sources available for 
such purpose. 

(b) Subject to making the required deposits to (i) all special funds created for the payment and security of the Prior 
Lien Bonds (including the Reserve Fund) (ii) all special funds created for the payment and security of the Subordinate Lien Bonds 
(including the Interest and Redemption Fund) and (iii) all funds or accounts created for the benefit of Separate Lien Obligations, 
the excess Net Revenues of the Systems, either or both, may be used by the City for any lawful purpose. 

SECTION : Final Deposits; Governmental Obligations.  (a) All or any of the Prior Lien Bonds or Subordinate 
Lien Bonds, as the case may be,  shall be deemed to be paid, retired and no longer outstanding within the meaning of their 
respective ordinances when payment of the principal of, and redemption premium, if any, on such obligations, plus interest 
thereon to the due date thereof (whether such due date be by reason of maturity, upon redemption, or otherwise) either (i) shall 
have been made or caused to be made in accordance with the terms thereof (including the giving of any required notice of 
redemption), or (ii) shall have been provided by irrevocably depositing with, or making available to, the Paying Agent/Registrar, in 
trust and irrevocably set aside exclusively for such payment, (1) money sufficient to make such payment or (2) Government 
Obligations, certified by an independent public accounting firm of national reputation, to mature as to principal and interest in 
such amounts and at such times as will insure the availability, without reinvestment, of sufficient money to make such payment, 
and all necessary and proper fees, compensation and expenses of the Paying Agent/Registrar with respect to which such deposit is 
made shall have been paid or the payment thereof provided for the satisfaction of the Paying Agent/Registrar. At such time as an 
obligation shall be deemed to be paid hereunder, as aforesaid, it shall no longer be secured by or entitled to the benefit of this 
Ordinance or a lien on and pledge of the Net Revenues of the Systems, and shall be entitled to payment solely from such money 
or Government Obligations. 

(b) Any moneys so deposited with the Paying Agent/Registrar, or an authorized escrow agent, may at the direction 



 

 

of the City also be invested in Government Obligations, maturing in the amounts and at the times as hereinbefore set forth, and 
all income from all Government Obligations not required for the payment of the obligations, the redemption premium, if any, and 
interest thereon, with respect to which such money has been so deposited, shall be turned over to the City or deposited as directed 
by the City. 

(c) The City covenants that no deposit will be made or accepted under clause (a)(ii) of this Section and no use 
made of any such deposit which would cause the obligations to be treated as arbitrage bonds within the meaning of Section 103 of 
the Internal Revenue Code of 1986, as amended. 

(d) Notwithstanding any other provisions of the ordinances, all money or Government Obligations set aside and 
held in trust pursuant to the provisions of this Section for the payment of the obligations, the redemption premium, if any, and 
interest thereon, shall be applied to and used for the payment of such obligations, the redemption premium, if any, and interest 
thereon and the income on such money or Government Obligations shall not be considered to be “Gross Revenues” under this 
Ordinance. 

SECTION : Remedy in Event of Default.  In addition to all rights and remedies provided by the laws of the State 
of Texas, the City covenants and agrees particularly that in the event the City (a) defaults in payments to be made to the Interest 
and Redemption Fund or the Reserve Fund as required by the ordinances authorizing the issuance of the Prior Lien Bonds or the 
Subordinate Lien Bonds, as the case may be,  or (b) defaults in the observance or performance of any other of the covenants, 
conditions or obligations set forth in such ordinances, the Holders of any of the Prior Lien Bonds or Subordinate Lien Bonds, as 
the case may be,  shall be entitled to a writ of mandamus issued by a court of proper jurisdiction, compelling and requiring the 
City and its officers to observe and perform any covenant, condition or obligation prescribed in the ordinance authorizing their 
issuance.  No delay or omission to exercise any right or power accruing upon any default shall impair any such right or power, or 
shall be construed to be a waiver of any such default or acquiescence therein, and every such right and power may be exercised 
from time to time and as often as may be deemed expedient. 

The specific remedy herein provided shall be cumulative of all other existing remedies and the specification of such 
remedy shall not be deemed to be exclusive. 

SECTION : Special Obligations.  The Bonds are special obligations of the City payable from the pledged Net 
Revenues of the Systems and the Holders shall never have the right to demand payment thereof out of funds raised or to be 
raised by taxation. 
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IN REGARD to the authorization and issuance of the “City of Austin, Texas, Water and 
Wastewater System Revenue Refunding Bonds, Series 2004A” (the “Bonds”), dated September 15, 2004 
(the “Bond Date”), in the principal amount of $165,145,000,  we have examined into the legality and 
validity of the issuance thereof by the City of Austin, Texas (the “City”), which Bonds are issuable in fully 
registered form only and mature on November 15 in each of the years 2007 through 2029, unless 
redeemed prior to maturity in accordance with the applicable optional redemption provisions.    The 
Bonds bear interest on the unpaid principal amount from the Bond Date at the rates per annum stated in 
the ordinance (the “Ordinance”) authorizing the issuance of the Bonds, and such interest is payable on 
May 15 and November 15 in each year, commencing May 15, 2005, to the registered owners shown on 
the registration books of the Paying Agent/Registrar on the Record Date (stated on the  Bonds). 

We have acted as Bond Counsel for the City solely to pass upon the legality and validity of the 
Bonds under the Constitution and laws of the State of Texas and with respect to the exclusion of interest 
on the Bonds from gross income for federal income tax purposes, and none other.  We have not been 
requested to investigate or verify, and have not independently investigated or verified, any records, data 
or other material relating to the financial condition or capabilities of the City or the City’s 
Water/Wastewater System (the “System”) and have not assumed any responsibility with respect thereto. 
Capitalized terms used herein and not otherwise defined have the meanings assigned in the Ordinance. 

Our examination into the legality and validity of the Bonds included a review of the applicable and 
pertinent provisions of the Constitution and laws of the State of Texas; the Charter of the City; a transcript 
of certified proceedings of the City relating to the authorization, issuance, sale, and delivery of the Bonds, 
including a Master Ordinance and the Ordinance (collectively, the “Ordinances”); certificates and opinions 
of officials of the City; other pertinent instruments authorizing and relating to the issuance of the Bonds; 
and an examination of the Bond executed and delivered initially by the City, which we found to be in due 
form and properly executed. 

BASED ON OUR EXAMINATION, we are of the opinion that, under applicable law of the United 
States of America and the State of Texas in force and effect on the date hereof: 

1. The Bonds have been authorized, issued and delivered in accordance with law; that the 
Bonds are valid, legally binding and enforceable special obligations of the City in accordance with their 
terms payable solely from and, together with the outstanding Previously Issued Parity Water/Wastewater 
Obligations, Prior Subordinate Lien Obligations (identified and defined in the Ordinances) and Previously 
Issued Separate Lien Obligations (identified and defined in the Ordinances), equally and ratably secured 
by a parity lien on and pledge of the Net Revenues of the  System in the manner provided in the 
Ordinances except to the extent the enforceability thereof may be limited by bankruptcy, insolvency, 
reorganization, moratorium, liquidation and other similar laws now or hereafter enacted relating to 
creditors’ rights generally.  Subject to the restrictions stated in the Ordinances, the City has reserved the 
right, to issue and incur additional revenue obligations payable from and equally and ratably secured by a 
parity lien on and pledge of the Net Revenues of the  System in the same manner and to the same extent 
as the Bonds. 

2. Assuming continuing compliance after the date hereof by the City with the provisions of 
the Ordinance and in reliance upon representations and certifications of the City made in a certificate of 
even date herewith pertaining to the use, expenditure, and investment of the proceeds of the Bonds, 
interest on the Bonds for federal income tax purposes (i) will be excludable from gross income, as defined 
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in section 61 of the Internal Revenue Code of 1986, as amended to the date hereof, of the owners thereof 
pursuant to section 103 of such Code, existing regulations, published rulings, and court decisions 
thereunder, and (ii) will not be included in computing the alternative minimum taxable income of 
individuals or, except as hereinafter described, corporations. Interest on all tax-exempt obligations, such 
as the Bonds, owned by a corporation will be included in such corporation’s adjusted current earnings for 
purposes of calculating the alternative minimum taxable income of such corporations, other than an S 
corporation, a qualified mutual fund, a real estate mortgage investment conduit, a real estate investment 
trust, or a financial asset securitization investment trust (FASIT).  A corporation’s alternative minimum 
taxable income is the basis on which the alternative minimum tax imposed by Section 55 of the Code will 
be computed. 

We express no opinion with respect to any other federal, state, or local tax consequences under 
present law or any proposed legislation resulting from the receipt or accrual of interest on, or the 
acquisition or disposition of, the Bonds.  Ownership of tax-exempt obligations such as the Bonds may 
result in collateral federal tax consequences to, among others, financial institutions, property and casualty 
insurance companies, life insurance companies, certain foreign corporations doing business in the United 
States, S corporations with subchapter C earnings and profits, individual recipients of Social Security or 
Railroad Retirement Benefits, individuals otherwise qualifying for the earned income tax credit, owners of 
interest in a FASIT,  and taxpayers who may be deemed to have incurred or continued indebtedness to 
purchase or carry, or who have paid or incurred certain expenses allocable to, tax-exempt obligations. 

Our opinions are based on existing law, which is subject to change. Such opinions are further 
based on our knowledge of facts as of the date hereof. We assume no duty to update or supplement our 
opinions to reflect any facts or circumstances that may thereafter come to our attention or to reflect any 
changes in any law that may thereafter occur or become effective. Moreover, our opinions are not a 
guarantee of result and are not binding on the Internal Revenue Service; rather, such opinions represent 
our legal judgment based upon our review of existing law that we deem relevant to such opinions and in 
reliance upon the representations and covenants referenced above. 
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Ambac Assurance Corporation (Ambac), a Wisconsin stock insurance corporation, in consideration of the payment of the
premium and subject to the terms of this Policy, hereby agrees to pay to The Bank of New York, as trustee, or its successor (the
“Insurance Trustee”), for the benefit of the Holders, that portion of the principal of and interest on the above-described obligations
(the “Obligations”) which shall become Due for Payment but shall be unpaid by reason of Nonpayment by the Obligor.

Ambac will make such payments to the Insurance Trustee within one (1) business day following written notification to Ambac of
Nonpayment. Upon a Holder’s presentation and surrender to the Insurance Trustee of such unpaid Obligations or related coupons,
uncanceled and in bearer form and free of any adverse claim, the Insurance Trustee will disburse to the Holder the amount of
principal and interest which is then Due for Payment but is unpaid. Upon such disbursement, Ambac shall become the owner of
the surrendered Obligations and/or coupons and shall be fully subrogated to all of the Holder’s rights to payment thereon.

In cases where the Obligations are issued in registered form, the Insurance Trustee shall disburse principal to a Holder only upon
presentation and surrender to the Insurance Trustee of the unpaid Obligation, uncanceled and free of any adverse claim, together
with an instrument of assignment, in form satisfactory to Ambac and the Insurance Trustee duly executed by the Holder or such
Holder’s duly authorized representative, so as to permit ownership of such Obligation to be registered in the name of Ambac or its
nominee.  The Insurance Trustee shall disburse interest to a Holder of a registered Obligation only upon presentation to the
Insurance Trustee of proof that the claimant is the person entitled to the payment of interest on the Obligation and delivery to the
Insurance Trustee of an instrument of assignment, in form satisfactory to Ambac and the Insurance Trustee, duly executed by the
Holder or such Holder’s duly authorized representative, transferring to Ambac all rights under such Obligation to receive the
interest in respect of which the insurance disbursement was made. Ambac shall be subrogated to all of the Holders’ rights to
payment on registered Obligations to the extent of any insurance disbursements so made.

In the event that a trustee or paying agent for the Obligations has notice that any payment of principal of or interest on an
Obligation which has become Due for Payment and which is made to a Holder by or on behalf of the Obligor has been deemed a
preferential transfer and theretofore recovered from the Holder pursuant to the United States Bankruptcy Code in accordance with
a final, nonappealable order of a court of competent jurisdiction, such Holder will be entitled to payment from Ambac to the extent
of such recovery if sufficient funds are not otherwise available.

As used herein, the term “Holder” means any person other than (i) the Obligor or (ii) any person whose obligations constitute the
underlying security or source of payment for the Obligations who, at the time of Nonpayment, is the owner of an Obligation or of
a coupon relating to an Obligation. As used herein, “Due for Payment”, when referring to the principal of Obligations, is when
the scheduled maturity date or mandatory redemption date for the application of a required sinking fund installment has been
reached and does not refer to any earlier date on which payment is due by reason of call for redemption (other than by application
of required sinking fund installments), acceleration or other advancement of maturity; and, when referring to interest on the
Obligations, is when the scheduled date for payment of interest has been reached. As used herein, “Nonpayment” means the failure
of the Obligor to have provided sufficient funds to the trustee or paying agent for payment in full of all principal of and interest
on the Obligations which are Due for Payment.

This Policy is noncancelable. The premium on this Policy is not refundable for any reason, including payment of the Obligations
prior to maturity. This Policy does not insure against loss of any prepayment or other acceleration payment which at any time
may become due in respect of any Obligation, other than at the sole option of Ambac, nor against any risk other than Nonpayment.

In witness whereof, Ambac has caused this Policy to be affixed with a facsimile of its corporate seal and to be signed by its duly
authorized officers in facsimile to become effective as its original seal and signatures and binding upon Ambac by virtue of the
countersignature of its duly authorized representative.

Form No.: 2B-0012 (1/01)

THE BANK OF NEW YORK acknowledges that it has agreed 
to perform the duties of Insurance Trustee under this Policy.

President

Effective Date:

Secretary

Authorized Officer of Insurance Trustee

Ambac Assurance Corporation
One State Street Plaza, 15th Floor
New York, New York 10004
Telephone: (212) 668-0340

Obligor: Policy Number:

Obligations: Premium:

Financial Guaranty Insurance Policy
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Authorized Representative










